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In the Court of Appeals of the District of Columbia. 


No. 2271. 

Bluthenthal & Bickart, Incorporated, a Corporation 

Appellant, 3 

vs. 

W. A. Carson et al. 


a Supreme Court of the District of Columbia. 

At Law. No. 51550. 

Bluthental & Bickart, Incorporated, of Baltimore City, a Cor¬ 
poration under the Laws of the State of Maryland, Plaintiff 

vs. 1 

W. A. Carson, John J. Allen, William Stockman, and Fred 

Schafhirt, Defendants. 

United States of America, 

District of Columbia, ss: 

th ?\i n ! he Su P reme Court of the District of 
at the City of \\ ashington, in said District, at the times 
;"f*5 e . r mentioned, the following papers were filed and proceed- 
mgs had in the above entitled cause, to-wit: F 

1 Declaration. 

Filed April 13, 1909. 

In the Supreme Court of the District of Columbia. 

At Law. No. 51550. 

Bluthental <fc Bickart Incorporated, of Baltimore City, a Cor- 
poration under the Laws of the State of Maryland, 

vs. 

W. A. Carson, John J. Allen, William Stockman, and Fred 

Schafhirt. 

^ plaintiff, Bluthenthal & Bickart, incorporated, of Balti- 
* corporation under the laws of the State of Maryland, 
sues the defendants, W. A. Carson, John J. Allen, William Stock- 
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man and Fred Schafhirt, for money payable by the defendants to 
the plaintiff, for that heretofore to wit on October 2, 1908 one B. F. 
Cornwell by his promissory note, now overdue, promised to pay to 
the order of the plaintiff#, four months after date, the sum of six 
hundred dollars ($600) with interest at the rate of six per cent per 
annum. That said note was endorsed by each of the defendants 
before delivery to the plaintiff, and the said note was delivered to the 
plaintiff. That said note was duly presented for payment and was 
dishonored, whereof the said endorsers each had due notice, byt the 
defendants have not, nor did either of them pay said note, nor did 
any one for them pay the said note nor any part thereof. That said 
note was protested the cost of protest being $2.35. 

\\ herefore the plaintiff claims $602.35 and interest on 
2 the sum of $600 from October 2nd 1908 at the rate of six 
per cent per annum, besides costs. 

2. The plaintiff, Bluthentlial & Bickart, incorporated, of Balti¬ 
more City, a corporation under the laws of the State of Maryland, 
sues the defendants, W. A. Carson, John J. Allen, William Stock- 
man, and Fred Schafhirt, for other money payable by the de¬ 
fendants to the plaintiff for goods sold and delivered by the plaintiff 
to the defendants and for work done and materials provided by the 
plaintiff for the defendants at their request, and for money lent by 
the plaintiff to the defendants; and for money paid by the plaintiff 
for the defendants at their request, and for money received by the 
defendants for the use of the plaintiff, and for money found to be 
due from the defendants to the plaintiff on accounts stated between 
them. 

Wherefore the plaintiff claims $602.35 and interest on the sum of 
$600 from October 2nd, 1908, at the rate of six per cent per annum, 
besides costs. 

H. WINSHIP WHEATLEY, 

Attorney for Plaintiff. 


Notice to Plead. 

The defendants are to plead hereto on or before the twentieth day, 
exclusive of Sundays and legal holidays, occurring after the day of 
service hereof, otherwise judgment. 

H. WINSHIP WHEATLEY, 

Attorney for Plaintiff. 

Affidavit. 

State of Maryland, 

City of Baltimore, ss: 

Marion L. Bickart being first duly sworn on oath deposes 
3 and says that he is Treas. of Bluthenthal & Bickart, incor¬ 
porated, of Baltimore City, a corporation under the laws of 
the State of Maryland, and ha' personal knowledge of the matters 
herein stated. That he has read the declaration hereto annexed, 
and the facts therein stated are true. That the defendants in said 
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suit are indebted to the plaintiffs in the full sum of $802.35 and 
interest on the sum of $600 from October 2nd, 1908 at the rate of 
six per cent per annum; the said indebtedness is shown by a prom¬ 
issory note a copy of which is hereto annexed. That said note was 
dated Baltimore, October 2nd, 1908. and payable four months after 
date Jo the order of Bluthenthal Bickart, inc. for the sum of $600 
and interest thereon at the rate of six per cent per annum. That 
said note was payable at the office of the plaintiff in Baltimore, 
Maryland, and signed B. F. Cornwell, by his genuine signature. 
That said note was endorsed by the genuine signature of each of the 
defendants, before delivery to the plaintiff, said signatures appear¬ 
ing W. A. Carson, John J. Allen, William Stockmann, Fred Schaf- 
hirt and the said note was then delivered to the plaintiff. That 
said note was duly presented for payment and was dishonored, 
whereof each of the said endorsers had due notice, and the said note 
was protested the cost of protest being $2.35 which the plaintiff paid. 
That although often demanded the defendants have not, nor has any 
one for them, paid the said sum. nor any part thereof, and there is 
now due and owing by the defendants to the plaintiff the full sum 
of six hundred, two dollars and tbirtv-five cents ($602.35). and in¬ 
terest on the sum of six hundred dollars ($600) from October 2nd, 
1908 at the rate of six per cent per annum, exclusive of all set 
4 offs and just grounds of defense. 

MARION L. BICKART. 

Subscribed and sworn to before me this 2nd dav of March, A. D. 
1909. 

[seal.] DAVID DICKSON, 

Notary Public, Baltimore, Md. 

H. WINSHIP WHEATLEY, 

Attorney for Plaintiff. 


5 Exhibit A. 

(Copy.) 

$600.00. Baltimore, October 2nd , 1908. 

Four months after date I promise to pay to the order of Bluthen¬ 
thal & Bickart, inc. Six hundred Dollars at their office, with interest 
from date at 6% per annum. Value received. 

B. F. CORNWELL, 

601 E. Lombard St. 

Endorsements: 

THOS: F. McNULTY, 

W. A. CARSON, 

JOHN J. ALLEN, 

WM. STOCKMANN, 

FRED SCHAFHIRT, 

Wash., D. C. 
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6 Pleas and Affidavit. 

Filed May 6, 1909. 

******* 

1. For a plea to the first count of the plaintiff’s declaration the 
defendants, jointly and severally, say that they did not, nor did any 
of them, promise as therein alleged. 

2. And for a plea to the second count of said declaration the de¬ 
fendants, jointly and severally, say that they are not, nor is any of 
them, indebted as therein alleged. 

3. And for a further plea to said declaration and to each count 
thereof the defendants, jointly and severally, say that they and 
each of them endorsed the promissory note mentioned in said "decla¬ 
ration at the special instance and request and for the accommoda¬ 
tion of the plaintiff. 

4. And for a further plea to said declaration and to each count 
thereof the defendants, jointly and severally say that the promissory 
note in said declaration mentioned was wholly without consideration. 

HENRY I. QUINN, 

LORENZO H. BAILEY, 

Attorneys for Defendants. 


District of Columbia, ss: 

W. A. Carson, John J. Allen, William Stockmann and Fred 
Schafhirt, being first duly sworn, severally say upon oath as follows: 

We are the defendants named in the above entitled suit At Law 
No. 51,550, now pending in the Supreme Court of the District of 
Columbia, wherein Bluthenthal & Bickart, incorporated, is 
7 named as plaintiff. We and each of us endorsed the prom¬ 
issory note mentioned in the plaintiff’s declaration in said 
suit at the special instance and request of the plaintiff and for the 
sole benefit and accommodation of the plaintiff and received no 
consideration whatsoever, directly or indirectly, for such endorse¬ 
ment. Thos. F. McNulty, Vice President of the plaintiff corporation 
and acting on its behalf requested us to endorse said note and en¬ 
dorsed said note himself as first endorser and promised us that we 
would not be held liable for our endorsement and reiving upon such 
promise, so made by him as an officer and on behalf of the plaintiff 
corporation, we thereupon endorsed said note without any consider¬ 
ation whatsoever and for the sole accommodation and benefit of the 
plaintiff corporation. We deny the right of the plaintiff to recover 
the whole or any part of the amount claimed bv the plaintiff. The 
facts herein set forth constitute the grounds of our defense to said 
suit and to said claim. 

r sEAL l W. A. CARSON. 

JOHN J. ALLEN. 

WILLIAM STOCKMANN. 
FRED SCHAFHIRT. 
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Subscribed and sworn to before me this 6th day of May, A. D. 

1900 . 

I> EAI --] WM. F. COLUMBUS, 

Notary Public, D. C. 

Joinder of Issue. 

Filed May 8, 1909. 


The plaintiff joins issue upon the defendants’ pleas. 

8 H. WINSHIP WHEATLEY, 

Attorney for Plaintiff . 

Memorandum. 

October 6, 1910.—Verdict for Defendants. 

Supreme Court of the District of Columbia. 

Friday, November 4, 1910. 

pressing resume<i P ursuant to adjournment, Mr. Justice Anderson, 

******* 

This cause coming on to be heard upon the plaintiff’s motion for 
a new trial the same having heretofore been argued and submitted 
t is considered that said motion be, and hereby is overruled and 
judgment on verdict ordered. ’ 

Therefore it is considered that the plaintiff take nothing bv its 
suit, and that the defendants go thereof without dayandrewver 
against the plaintiff the costs of their defense, to be taxed by the 
clerk and have execution thereof. ^ 

~ T *J e P laintiff b y attorney in open Court notes an appeal to the 
Court of Appeals of the District of Columbia; and the penalty of the 

bond on said appeal to act as a supersedeas is hereby fixed in the 
sum of Two hundred dollars ($200). 3 " tne 


9 Memoranda. 

November 8 1910.—Appeal bond approved and filed. 

*°fi™" ber 21 •. 1910-Time in which to submit bill of exceptions 
24 1910 incSe. 6Xtended to and including December 

December 14,-.—Bill of exceptions submitted to court 

December 20, 1910— Time to settle bill of excentions and fit* 
tmnscnpt of record further extended to and including 16, 
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Supreme Court of the District of Columbia. 

Thursday, January 12, 1911. 

Session resumed pursuant to adjournment, Mr. Justice Anderson, 
presiding. 

******* 

The Court having this day signed the bill of exceptions of the 
plaintiffs, heretofore submitted herein, now orders the same of • 
record as of the time of the noting thereof at the trial. 


10 Bill of Exceptions. 

Filed January^ 12, 1911. 

%/ 

******* 

Be it remembered, That at the trial of this cause, on the 5th and 
6th days of October, A. D. 1910, before the Honorable Thomas H. 
Anderson, one of the Associate Justices of this court, and a jury duly 
impanelled and sworn, the plaintiff, to maintain the issues on its 
part joined, produced a certain paper writing purporting to be a 
promissory note made by B. F. Cornwell dated October 2, 1908, for 
the sum of $600. payable four months after date to the order of 
the plaintiff with interest and endorsed by Thos. F. McNulty and 
each of the defendants, a copy of which note and of said endorse¬ 
ments thereon is filed with the plaintiff’s declaration and is part of 
the record in this cause; and the plaintiff adduced evidence tending 
to prove that said note was duly presented for payment and was 
dishonored and duly protested and that due notice thereof was given 
to each of the defendants. And thereupon the plaintiff offered and 
gave said note in evidence under Common Law Rule 41 of this court 
as to proof of signatures. Thereupon the plaintiff rested. 

Thereupon, the defendants to maintain the issues on their part 
joined gave in evidence the testimony of William A. Carson, John 
J. Allen. B. T. Burch and B. F. Cornwell who were severally duly 
produced, sworn and examined as witnesses on behalf of the defend¬ 
ants and testified as follows: 


W ILIIAM A. Carson testified: I am one of the defendants in this 
case. Through the solicitation of Thos. F. McNulty I endorsed the 
promissory note which has been admitted in evidence. He is 
11 the representative of the plaintiff companv. I mean he is an 
officer of that company: second vice present. T think and 
general manager of the Washington branch of the concern A 
saloon business at No. 601 East Lombard Street in Baltimore was 
for sale through Bluthenthal & Biekart. Mr. Cornwell went over 
there with $500 and I heard the conversation he had with Mr 
Bluthenthal one of the members of that firm. Bluthenthal said he 

T an liAAA to !™ v 5501716 rent an( l W0U 1<1 take the other $400. off 
the $1000. note and get the other note endorsed for the $600. The 
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$1000 note was made by Bowie T. Burch, dated May 20, 1908 pay¬ 
able four months after date to the order of Thomas F. McNulty with 
interest, payable at the First National Bank of Baltimore, and en- 
dorsed by the defendants and by said McNulty whose endorsement 
appears as the last endorsement. I was present at the office of the 
plaintiff when the $500. was turned over to the firm. Bluthenthal 
was the only member of the firm present at the time when I went 
out of the office Afterward McNulty mailed a note over to us in 
ashington, to be endorsed, for $600. We positively refused to do 
it, and I took the note back over to him; and in Mr. Cornwell's 
place I says, \\ e are not going to endorse that note under any such 
conditions unless you promise us the same thing you did before 

a.-. «a,A dlj 1 M TT 1 . , J? • . your guarantee the same 
as we did before.” He said, “Certainly. It is only a matter of form 

I will endorse it myself Take it back and tell the boys to put their 
names on it, and it will be all right.” J F 

That is all that was done about it. I brought the note back, and 
he endorsed himself right in Cornwell's place, and after he 
1- «ud that there would be the same conditions as were on the 

•ii * in n0t i e ’ ^ “ You W 8 shall never lose one cent. I 
will take the place off of your hands any time you want. I can sell 

it for the same amount of money to anybody that comes along. It 
is an accommodation to us, if you will just do this ” S 

1 o accommodate him we did it, after he endorsed it himself 
That is all I know about it. The note which McNulty mailed to us 

which, h hl< ? 1 , K J er is ,he * 600 which is in evidence and* on 
which the plaintiffs are now suing in this suit. When it came over 

m M McNu ltbad been ‘>K ned by Cornwell. I took it back 
10 McNulty myself. I then told him right up and down that we 
would not sign it except with the same promise and conditions as 
were on the other note, that we would not lose anything because we 

lo^aTent" DoThisas" ‘° 1<>Se He ?ai d, “You will not 

i°. e a cent. Do this as an accommodation for us and there will bp 

5fi5* Zl^oot a’’ He r d ’ 79 sb ™ you, I wiUe r nd^ H 

others endS U Pe " Mgned * 1 brOU * ht il back > and the 

saw M^SaSn'In 0 ^- Balt ™ore I brought it back and we 
wl ? ,n Washington and had a conversation with him 

ih 6 ^ a ? te( * to know whether the same conditions existed as regards 
note arid he said that we were simply doing it as an accom 
modation to him, and accommodation to the*concern orwhoe^rT p 
represented. That was the understanding of all the parties Mr 

£ s,™ 1 r,»i' k ” ow °i 4 »«■ “, r , 

13 7 ‘Y r r S th , ere -. 1 * hink Mr - McNultylhenTookIhe 

note. I think at the time of this conversation Mr Stockman 

dorse it as a favor to the friends of McNulre l j u® wa 5 askad . t0 « n ' 
on account of what they told him. on th^same saJsoThaTwe nf/dfd 
1 pon cross examination the said witness Carson testified: I was 
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a member of the firm of Burch and Carson for about two weeks. I 
simply advanced $500. to Burch. 1 did not buy this place of busi¬ 
ness on Lombard Street. I had nothing to do with the license. The 
$1000. note was not passed to Kemp as part of the purchase price; 
not to my knowledge. I endorsed it in Mr. Allen’s place in Wash¬ 
ington. McNulty brought it over there. I endorsed it at his request. 
He said he would be an endorser. He was a party to it. He said, 
“You boys do it to accommodate us.” In fact, he guaranteed that 
not one cent would be lost, and that he could take the place any 
time he wanted it. The place he referred to was 601 East Lombard 
Street. I do not know anything about Mr. Kemp. I did not see 
him. I had my business with Mr. McNulty. 

Q. Did Mr. McNulty state why he wanted this note? A. He 
said—let me see if I can remember. No; he says, “I will make a 
note to fix up the balance of the price of the place, and you boys just 
endorse it for an accommodation to me.” He says, ‘T will fix this 
note up for myself and for the accommodation of the balance of 
them.” 

Q. Mr. McNulty said, “You sign it,” and you did sign it; is that 
right ? A. That is what he said—“Do it to accommodate 

14 us; you will never hear anything more about it at all. You 
shall not lost one cent.” He says, “I cannot allow you to lose 

anything.” 

Q. At the time the note was signed? A. Yes, sir. 

Q. And he signed it then? A. Yes, sir; and then we all signed it, 
just to accommodate him or the firm he w’as representing—I do not 
know’ w’ho it w r as. 

Q. Did he say anything about the concern he was representing? 
A. Bluthenthal & Bickart, of course; why, certainly. I know Mr. 
McNulty was Vice President of the plaintiff Company because he 
said so and I know that he was Vice President because he was ad¬ 
vertised around as Vice President of Bluthenthal & Bickart and be¬ 
cause he said so. I supposed he placed these advertisements him¬ 
self because he had his name signed to them. 

I was present when Cornwell turned the $500. over to Mr. Blu¬ 
thenthal. Then two or three days after that this $600. note was 
mailed to us to endorse and we refused to do it until we saw Mc¬ 
Nulty. I took the note back to him and saw him in Baltimore. He 
then endorsed the note himself in Cornwell’s place, 601 East Lom¬ 
bard Street. I then brought the note back to Washington. My co¬ 
endorsers would not sign this note until he assured them. He gave 
the same promise on this note as he did on the first. He promised 
the same conditions on this note as existed on the other note and 
by his promising to do this same thing and by his endors- 

15 ing it himself I brought it back and these other parties en¬ 
dorsed it, as they did on the other one. Then I mailed it 

back to him with a letter. 

Upon re-direct examination the said witness Carson testified: I 
recall a visit with some Washington friends to the offices of Bluthen¬ 
thal & Bickart at Baltimore. Both Bluthenthal and Bickart when 
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showing us around the place spoke of McNulty as Vice President 

and General Manager. W hen we were going through this office 

over there—I do not know whether it was Mr. Bickart or Mr. Blu- 

thenthal or Mr. McNulty, who called attention to Mr. McNulty’s 

<lesk there, as the desk room and office room of the third vice presi- 

uent of the company. Mr. McNulty said, “That is my little desk 

there. I am away so much I do not use it much, but there is where 

1 , n i: / ll!u , ’. an< he walked over to see whether there was any 
mail left for him. J 

Q. What did you see in Washington that led you to believe he 
was vice president and general manager of Bluthenthal & Bickart? 
A. By the way he advertised himself. 

Q, Where did he advertise himself? A. In the street cars: in 
all the street cars that I ever have noticed. 

Q. Did he advertise himself by any other means? A Yes- in 
the papers, too. I have seen it in the papers. I do not remember 
what papers or anything of that kind. 

I pon re-cross examination the said witness Carson testified: 

i<? t Dld I un ^ er f tan< J you to say, in response to a question 
16 of your counsel, that Mr. Bluthenthal or Mr. Bickart never 
had said to you that Mr. McNulty was vice president of the 

tW^Tn'a -f A ' 'Vi?’’ yeS 'i Th ? y ,. were speaking about his acting in 
SiT?' t They s P°ke of him as vice president and manager 
of the Washington Branch, and even snowed us his desk-room there 
where he received his mail—a little desk set aside. 

The Court: Who were present at that time? 

The Witness: Mr. Allen, for one, and Mr. Stockman; Mr. Quinn 
and myself, and there were four or five more. 

vf ^ 10 ? p°^ RT: Was anybody connected with the firm present? A. 
Mr. Bickart and Mr. Bluthenthal both were present with us, showing 
us around the place. g 

John J. Allen testified : I am one of the defendants in this suit. 

I am acquainted with all the people referred to in the $600 note in 
suit, Bluthenthal and Bickart, McNulty, Cornwell and the defend- 
ants I am and was for four or five years before this note was given 
in the retail liquor business in this city. McNulty is general man- 
ager of the Bluthenthal & Bickart Company in Washington and 
rhird vice-president to the best of my knowledge. I derived mv 
know ledge from the bill heads. I have done business with the firm 
and hRve received bills and mail on those bill heads and on them 
lie is the Third Vice-President of the Bluthenthal & Bickart Com¬ 
pany. I also know it by the advertisements in the paper? and in the 
street cars. That was when the notes w^ere made and up to this 
17 ? nie ’ t">i i transactions and dealings in purchases of liquor 
from Bluthenthal and Bickart through McNulty. He clme 

al? i a Si ai !f d /i 0 V and collected for All the business I had 
fT lth «i^!nn hen l ha ^ Blckart was d one with McNulty. Concerning 
the $1000. note and purchase of saloon business on Lombard Street 

2—2271a 
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mentioned in Carson’s testimony, I had no interest in that pur¬ 
chase. I endorsed the $1000. note. Burch was working for me as 
my bartender. lie told McNulty that he had a little bit of money 
from his mother’s estate and had decided to go into the liquor busi¬ 
ness and asked McNulty to let him know of a good place of business 
where a man could make some money. McNulty said he would and 
about a week or so afterwards McNulty came in and talked about this 
place in Baltimore, lie took Burch over there and finally it was 
decided to take Carson into the business. When I next saw McNulty 
the deal was ready. They were in my place. Burch suggested two 
business men here in town who would endorse it. I think he and 
McNulty went to see one of them but this one refused to endorse the 

was very indignant over it, that the man should 
question his integrity. He said “Why no one could lose anything 
on that place. I am willing to put up $1000. myself, cold, on the 
purchase price. lie said this to Burch and Carson and me. Burch 
was to put up $500. and Carson $500. The deal was put through in 
* < was indignant because this man refused to sign 

or endorse for Burch and Burch then asked me. I said, “Why 1 
would be no good on that note. I have just purchased a little home; 
I have not been engaged very long in this business; I have not any 
money and my name would be no good”. They were then sitting in 
my little ollice, and McNulty says to me, “Why, it is only a matter of 
form, a mere accommodation. No one of you or any other 

18 men on that note will ever lose a cent by it. I would not 
stand for you or any of your friends to lose a cent.” I had 

explained to him that these were neighbors of mine and signers of 
my license. 1 had reference to Mr. Stockman and Dr. Schafhirt, who 
were neighbors and signers of my license, and I told him that I could 
not atford to see them enter into any deal where they would lose any¬ 
thing. He said, “Why, they will not lose a cent. I would rather 
lose it all myself than to have one name on that note to lose a cent. 
Rather than that they should lose anvthing at all, I would rather 
shoulder the whole note myself, and 1 can dispose of the place any¬ 
time at the price it sold for.” After the talk and his assurances that 
no man on the note would lose a cent we endorsed it for Mr. Burch 
in the presence of McNulty and on his assurances that we were to lose 
nothing. The place proved to be no good. As I stated the place 
proved to be no good; it was not up to representations and was not 
paying expenses. So Mr. Burch decided to get out of there. Mr. 
Cornwell obtained the money to take hold of this. He had $500. 
According to McNulty’s statement there was $100. back rent. We 
wanted the $500. put on the note, and it did not satisfy them. It 
was a month’s rent back, and they took $100 for rent and reduced 
the note—-took $400. oft the note. They made the new note $600. 
The note, if I recollect right, was sent over to my place for us to sign. 
I positively refused to sign it until I saw McNulty. I said, “I will not 
sign that note unless McNulty gives me the same promise and assures 
me and my neighbors that the same conditions shall exist on this 
note as did in the last note, or else, I will not sign it.” I re- 

19 fused and so did the other gentlemen on it. Mr. Carson, I 
think—I am not positive of this; but anyhow it got to Balti- 
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more someway. Either Carson took it or it was mailed to Baltimore. 
McNulty then came over to my otiice and got very indignant that we 
would not sign the note, and he said that in order to show good faith 
in the matter, he says, “I will sign it myself”. And he stated the 
same conditions and made the same promises in the presence of Car- 
son and myself. When he assured me of that, then I put my name 
on it, and the other gentlemen followed. McNulty’s name went on 
it first hefore we signed. I understood he signed in Baltimore. I re- 
nised to endorse the $600. note on the grounds that it was payable to 
Bluthenthal Bickart and the $1000. note was payable to McNulty. 
When the note came over I said to Carson “Where is McNulty’s 
name on this? What has he to do with this?” After McNulty came 
over I told him exactly how T it was. lie said, “I heard that you made 
some remark that I would protect you”. I told him I had," and that 
he had said he wouId protect us. He then said that the same condi¬ 
tions existed under this new note ns under the first note. Something 
was said about why this $600 note was payable to Bluthenthal & 
Bickart and the other one to McNulty, but I do not remember just 
\\ hat it was. T then knew Cornwell slightly. Stockman endorsed 
after explanations to him about how we were protected in this. 

Upon cross examination the witness Allen testified: Burch and 
T were friends. So were Carson and Burch. I understand they 
bought a place in Baltimore, on Lombard Street from Kemp for 

WWW- was made up bv McNulty and he took the 
$1000. note of Burch endorsed by Carson, Stockman, Schafhirt and 
myself and himself, McNulty. It. was delivered to McNulty. 
20 I do not know’ whether it went to Kemp’s hands. I do not 
know how Bluthenthal & Bickart got it. I only surmise that 
McNulty turned it over to them. He was Third Vice President. I 
signed it for Lurch and on McNulty’s assurances. T understand it 
became part of the purchase price. Burch and Carson went into 
business in Baltimore. Carson dropped out of the firm and Burch 
eventually sold to Cornwell who paid $100. on the rent and $400 
on the $1000. note, as I understand. As to the $600. note, when 
McNulty nia< ^ e ^ le s hitement that the same arrangement was made 
as had been made in reference to the $1000. note, Carson and I were 
present. It was in mv place. T believe I told Stockman about it 
and Carson told Schafhirt. McNulty signed it before I did. 

B. T. Burch testified: I am the same Burch mentioned in the 
preceding testimony. The testimony of the witness Allen covered 

. • i . . _ _ * ^ money 7 that T wanted to 

put in business. Mr. McNulty came over and said he had a nice 
place in Baltimore which was good for three hundred dollars a week 
and that it would do better. I went over on a Sunday and looked 
at this place Of course there was nothing doing on Sunday and I 
could not tell what was going on there. We came back and I went 
over during the week and Mr. McNulty, he takes me down and I 
looks at the place. We got to talking about it and I thought it 
would be all right. I think it was on a Tuesday McNulty came over 
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and said the place could he bought for four thousand dollars, and 
asked how much I could raise. 

So me and Carson got talking and agreed to raise a thousand 
dollars. Mr. McNulty said he would raise a thousand if we 
21 could get suitable endorsers. I mentioned a couple of gentle¬ 
men. He said of one of the gentlemen, “Well I think he has 
as much as he can handle now; I would not get him.” So I men¬ 
tioned another one. and he says, “He will be all right.” I goes 
around and sees this gentleman about signing this note. He said he 
would endorse it if Mr. McNulty said it was all right. He and Mc¬ 
Nulty had a talk and then he refused to endorse it. We then came 
around to Allen’s place and there Mr. Allen said he did not care 
to endorse it T had suggested Mr. Allen. He said he was not in 
circumstances to do it, and Mr. McNulty said “That has nothing 
to do with it. It is a matter of form, so that the deal would go 
through.” Mr. Allen said he would endorse it if Mr. McNulty en¬ 
dorsed it.. So the note was endorsed. I went over on the following 
day, I think, and put up a hundred dollar deposit, or a fifty dollar 
deposit on the place; then I got Mr. Stockman and Mr. Schafhirt 
to endorse the note and taken it over to McNulty and gave it to 
him. I told Stockman and Schafhirt exactly what McNulty said 
and then they endorsed. T took possession of the Lombard Street 
place and had it about four months and then sold it to Cornwell I 
was losing money every day T stayed there. They said the busi¬ 
ness there would be three hundred dollars a week. I think the big¬ 
gest day I ever had there was about twenty-two dollars. When I 
failed to meet the $1000. note I turned the place over to Bluthenthal 
£ Bickart that is, I did not exactly turn it over to them. Mr 
CornweH came down and said he would take the place off mv 
hands. That was the agreement I said. “If you can take it off mv 

90 £? ■ l{ \ J l u '\ h over - everything entirely to 

him, and handed the key right over to him. I bought the 

pi;ire from McNulty. He was representing Kemp in the 
deal. I never saw Kemp. T do not know’ anything about the $600. 
note mentioned m the preceding testimony. T know’ that McNulty 
told me positively that any time I was dissatisfied with the place 
he would take it off my hands, and when I went to him with the 
proposition he said be could not do anything; we would have to 
get out the best way we could. 

Upon cro«s examination the witness Burch testified- Carson and 
I were buying the Lombard Street place under the name of Burch 

TV i, Xh °T P r 1Pri ° e ?\ $400 °- going to pay 

f on t k now whether Kemp ever got it or not 
The bill of sale from Kemp was made out after the deal went 
through. \s far as Carson and T knew the $1000. note was to go 

i°innn mp ° f the pi l re i la?e price ’ McNulty said he could raise 

$1000. required as part of the purchase price if we could get £££ 

endorsers. I understand that endorsers become responsible^ for the 

money but McNulty s name was on there as well asanybodv else’s 

They w’ould not have been on there if he had not been 
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B. F. Cornw ell testified: I signed the $600. note in suit in the 
< nice of Bluthenthal & Bickart in Baltimore. McNulty was prose: d 
at the time: no one else present. lie said he would get mv en¬ 
dorsers for me. (The witness being asked as to each of the de¬ 
fendants, ‘‘Do you know him”? further testified:) I know of him 
I never asked a favor of any of the defendants. After I signed the 

"?*« M< * u ‘. v ke P‘, il - 1 did not have it at all. I was ordered bv 
oluthenthal to go down and take possession of the Lombard Street 

oo p . anc Ret the ke . vs froni Burch. He told me what I was 

-A going to get and I did not get it. I paid the $500. to Bluth- 

enthal at the plaintiff’s office in Baltimore. 

Lpon cross examination the witness Cornwell testified: I think 1 
made the $o00. payment on September 23, 1908. 

And thereupon the defendants rested. 


And next in rebuttal, the plaintiff gave in evidence the testimony 
of Mr. M. L. Bickart and Thomas F. McNulty, who were sev¬ 
erally duly produced, sworn and examined as witnesses on behalf of 
the plaintiff and testified as follows: 


Mr. M. L. Bickart testified: 1 am the Secretary and Treasurer of 
the plaintiff Bluthenthal & Bickart. Kemp owned a liquor store in 
Baltimore. Burch and Carson bought it from him at the price of 
$4000. They had $1000. in cash and this $1000 note which they 
"anted Kemp to accept and he did accept as another $1000 making 
the cash payment $2000. Shortly before its maturity we got it 
back from Kemp and gave him $1000. for it. After that note ma¬ 
tured it seems that Burch and Carson had found a purchaser for 
the place in the person of Cornwell who had agreed to pay $500. 
cash as part of the purchase price. I got that information I think 
rom Burch, who was in charge of the place. The $600. note came 
to us by mail in a letter addressed to McNulty. I opened the letter 
and found the $300. note in it. The six hundred dollar note was a 
part renewal of the thousand dollar paper. Mr. Cornwell had bought 
the place and had paid $500. against the purchase price. Burch & 

o< owe(1 the brewing company $100 back rent and that 

24 $100 was applied to them. The other $400 was applied as 

a credit against this thousand dollar note which belonged to 
us, having come into our possession from Mr. Kemp, to whom we 
had given a thousand dollars for it. We gave the $1000. to Kemp 
in merchandise. We shipped it to him at Norfolk, Virginia at a 
place he was operating there. After Mr. Cornwell had purchased 
the place, these gentlemen wanted to get their thousand dollar note 
and we declined to deliver the thousand dollar note until we had 
something in lieu of it. We had credited $400. on our books against 
this paper. They were very anxious to get back their note. Then 
Mr. Cornwell executed the six hundred dollar note and it came to us 
by mail addressed to Mr. McNulty, and after we received the six 

hundred dollar note we returned to these parties the thousand dollar 
note. 
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Upon cross examination the witness Bickart testified: In my 
statement, that these gentlemen wanted to get back the $1000. note, 
I refer, I suppose, to all of them. The only ones I know about are 
Carson and Burch. I think Burch was the only one who said so to 
me. Ihe $000 note was written in our office by our cashier and 
Cornwell signed it there. McNulty was not there then but I was. 
W e did not accept the paper until it was fully endorsed. My recol¬ 
lection is that (ornwell took it to W ashington to obtain the en¬ 
dorsements. W e did not send it. McNulty was then a salesman, 
solicitor and collector for our firm. lie was not and never was 
Vice President nor general manager for the District of Columbia. 
He was our agent for the District and we had other representatives 
here. It is a fact that our firm was advertising in this Dis- 
25 trict in the street cars and newspapers. I am not positive; 

it may have been that we advertised him here as Vice Presi¬ 
dent. I believe we did. Our firm had nothing to do with the Lom¬ 
bard Street place when Burch and Carson bought it from Kemp 
except that Burch £ Carson did not have sufficient money to pay 

i C f iol/Kl irchase l 1 ™* 0 *° Kemp, and they requested us to loan 
that $-000. to apply on the purchase. Burch and Carson had a 
thousand dollars cash and also this note of a thousand dollars. That 
made $2000. We then agreed to advance Burch and Carson $2000 
against the purchase price and take security from him. I do not 

T J • . # - _ st or chattel mortgage that we had; blit we 

had no interest in the place when Kemp owned it or when Burch 

*o™°n ,'*• exc ^ t ‘ ,1! “ , after ‘hey bought it we loaned them 

security for that amount. Cornwell took the place 
subject to our trust. The $1000. note was not a part of our $ 9 000 
trust. 

Upon redirect, examination the witness Bickart. was asked bv coun¬ 
sel for plaintiff: Do you know’ of any effort made by you or vour 
house to have the thousand dollar or the six hundred’ dollar note 
discounted at the bank?” To which question counsel for defend- 
ants orqected on the ground of immateriality and the court sustained 
he obiection and declined to allow the witness to answer the ques- 
tion. to which ruling the plaintiff then and there excepted and said 

a . nd . there note '' V ‘he Justice in his minutes; 
the said p aintiff assigning as its reason for excepting that the de¬ 
fendants claiming that the endorsement on the note in suit was for 
the accommodation of the plaintiff, that it would assist the 
-h jury in determining the truth of that plea bv finding out 

.a, • .•» 3 W , ere ,hp ac,s of *h p Parties in as much as unless the 
plaintiff passed or attempted to pass the note to some third nartv 
the endorsement of the parties was of no benefit to the plaintiff. ' 
Upon redirect examination the witness Bickart testified: The id- 
verOsements in Washington with McNulty’s name in them a« Vice 

VmT i /i. 0 "' rnmo 1,1 he inserted in this wav.—Mc¬ 

Nulty had been m business in Baltimore in his own name and 

wanted to retire from that business and become associated with us 
He thought, and so did we, that it would give him a certain amount 
of dignity ,f we created an office for him. so it was agreed ZTan 
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office should be created as second vice-president and that Mr Me- 
.Nutty should be appointed to that office. Shortly thereafter Mr 
McNulty ascertained that the dignity did not make any particular 
difference to linn, so he declined to become second vice president 
and as a matter of fact he never was elected and the meeting never 
was held thereafter. These advertisements referred to, I think, were 
discontinued long before this matter arose. They were only carried 
a very short time and at that time he was not being held out as 
second vice president—at the time this transaction occurred In 
response to the question, what authority had McNulty from you 

witness answered: He had general authority to sell goods and collect 
money. That was all. 

Thomas F. McNulty testified: 

I am Thomas F. McNulty mentioned in the preceding testimony 
lhat is my endorsement upon the $600. note of Oct. 2, 1908 and 
upon the $1000 note of May 20, 1908. To the best of my 
27 memory, Mr. Burch, who was a barkeeper for Mr. John 
p ... A1| en, iexpressed a desire to purchase a place from Kemp in 

to -nT' T Kemp k a 1 the |) ace but became dissatisfied and wanted 
to sell it. I came back in a week or ten days afterwards and gave 

such information to Mr. Allen, and told him exactly what Mr Kemp 
wanted for the place He asked me my opinion' of it, and I told 

strictittentton ttoftVh Uny b ° dy WOul< ? g0 there and S» v e it their 
L 'f l? that tber e was no question about making a success- 

that it had been a place for thirty odd years: that the man who 
owndthe property had made his fortune there and still maintained 
. They went there, and Mr. Burch and Mr. Carsol' lookToyer 

on P . nd’in”' th ? y t0 be Perfectly satisfied with the proposi¬ 

tion, and to invest whatever money they had to invest. They came 

back and reported to Mr. Allen, and Mr. Allen went there with 

, e ’ ri -. e advised them that he thought it was a «ood place and 

Sone* Cy i S Sed M T !’- C gUfsti0 , n then arose about getting t£ 
" A . ‘albe 1 with Mr. Ivemp and asked him how he would sell 

it, and lie said that he wanted at least $2000 in ca«h md that h* 
wanted $4000 in all for it. I said “These gentKm^’haie Jot got 
t. We agreed that I was to lend them a thousand dollars and 

Bureh a $500 ° a T o f a thousand and Carson was to raise $500 and 
tturcli $500. I was to raise the thousand dollars, provided thev 
would get proper endorsements on the note =o that T 
have to stand the l<*s. I then said to them, “In doing Xs there 
n no dangei about this thing if these men attend to business The 
business is there and can be made profitable and sustaining” t 
had never met Burch except as he was a barkeeper I did not know 

‘>8 R m [ ,er ' 0nn '' } fbd not k,unv his name at the time After 
28 Burch seemed to be dissatisfied with this place the ronosition 

he hnAVn Z tha ‘, C °r, nwe11 sh0lIl,, bu y ‘he place They 
lie had $500. I said well see what you can do nhont it 

s h ”“Thrjx«v. d iJ srbiffisr 

,„d their eolieii.r, M, sJrh’^ S', oto'tVu.hei'i' 
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and Bickart and accepted Cornwell as tenant on his paying up that 
money. This $600. note is the outcome of that. I cannot recall 
any conversation with any of the parties about this $600. note except 
Allen whom 1 knew better than any of the rest of them. I never 
knew any of the rest of them before. 1 knew Mr. Allen but not for 
very long. In my conversation with him he said if he had his way 
lie would wipe it all out; that these men were signers of his license 
and that he would bear the whole proposition; that he had taken one 
trial with Burch and now be would have a failure with the others. 


1 hereupon the plaintiff rested and the respective parties to the 
case by counsel informed the court that they had no further evi¬ 
dence to offer and the foregoing was all the evidence then adduced 
in the case. 


And thereupon the plaintiff by counsel moved the court to in¬ 
struct the jury to return a verdict for the plaintiff on the following 
grounds: 

1 st. That McNulty had no authority either expressed or implied 
from the plaintiff to make an agreement by which the plaintiff 
would not hold the defendants in this case responsible on the promis¬ 
sory note, and that such an agreement would not have been within 
the scope of his authority as a salesman and collector, that 
29 the additional fact that he had been thought bv these de¬ 
fendants to have been the Vice President of the Company 
would not have given him of itself power to contract for the com¬ 
pany. 

2 . That if McNulty had made a contract by which the plaintiffs 
would not hold the defendants in this case upon the note, that that 
agreement is a contradiction of the written contract, and conse¬ 
quently not proper evidence and unenforcible. 


3. That any agreement McNulty may have made on behalf of 
the plaintiff, that the plaintiff could see that the defendants would 
not lose anything by endorsing the note, and that it was a mere 
matter of form, was too vague and uncertain to be enforced. 

4. That the evidence failed to show anv agreement on the part 
of McNulty made on behalf of the plaintiff in this suit, that the 
plaintiff would not hold the endorsers on this note or that it was 
given for the accommodation of the plaintiff, or that McNulty had 
ever done anything more than to say that he personally would see 
to the defendants not losing anything on account of said note and 
that pursuant to said agreement he had endorsed his name on’each 
°* j L notes ment i° ne( l in the testimony, including the one in «uit 
and that the most favorable view to the defendants, the court could 
take of the evidence, was that McNulty personallv had agreed to 
prevent the defendants losing anything on the note, but had not so 
agreed for the plaintiff herein. 

5. That the evidence failed to show any agreement on the part 

of the plaintiff not to hold the defendants F 

6 ' T *?knn th j plain,iff? " e f e not Parties to the original note of 
$1000 and not even holders of it. that any aereement not to 
h0 J d y ,e endorsers was not enforcible as to them, that as the 
note for $1000 was passed to Kemp for value to Burch & 
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• l® Ve value . t0 Cam P for said note before 
maturity, that the plaintiff was an innocent holder for value, but 

tte court overruled the motion; to which ruling the plaintiff by 
counsel then and there excepted, which exception was then and there 
duly noted by the justice in his minutes. 

. ^. nd . thereu P°n counsel for the respective parties argued the case 
£p^nlffir a k d < ? Unng i he ar S un J , « nt of counse l for the defendants 

ttfe nnn y T® uf , t '° urt 1 ? dd “ ted evidenc « tending to prove 
that the $1000. note mentioned in the testimony was duly presented 

for payment and was dishonored and was duly protected and that 

notice thereof was dulv given to each of the defendants and no 

ther evidence was adduced in the cause. *** 

t ? le ^ eu P on defendants by counsel prayed the court fur- 

lows *° mstruct the Jury which the Court accordingly did as fol- 

xr if ^ X 011 bebeve upon all the evidence that Thomas F Mc¬ 
Nulty as the representative of plaintiffs and while acting within the 
scope of his authority as such representative requested^he defend! 
ants to endorse the note for $1000. which is mentioned in the evi¬ 
dence for the plaintiffs and stated to them that said endorsement 
was a mere matter of form and that he would see that thev w3 
not lose anything by so endorsing and that they did thereupon en- 
dorse that note relying upon said statement and in compliance with 
said request and that thereafter while said note was held bv the 
plaintiffs and after the amount due thereon had been re- 
31 duced to $600. McNulty in the performance of his duties 

, . and W1 thin the scope of his authority as collector for the 

plamtiff requested the defendants to endorse said $600. note and 
stated to them that such endorsement would be upon the same con- 
dihons as those upon which they had endorsed the said $1000 note 
mid that in compliance with said request and reiving upon Lid 

th r de f endants dld endorse said $600 @ note your 
verdict should be for the defendants.” y ur 

To which prayer the plaintiff by counsel then and there dulv 
objected on the grounds that the prayer as modified substantinffv 

tiffLL? 8 in Ju y y that if McNulty as representative of the plairn 
tiff and while acting as such requested the defendants to endorse the 
note but promised personally that he would see that they lost noth! 

inf of th ^ at ,j U - C ^ statement of the law is liable to be mislead- 
ng to the jury and is an erroneous statement of the law. And to 

of ® aid prayer and instruction the plaintiff by counsel 
minutes 0 “ ^ &nd dlere by the Tustice dul'n^ed ifht 

mem e toTe n ju°^ nSel ^ reSpeCtive P arties included their argu- 
And next, the court charged the jury as follows: 

? entdemen °f Jhe jury the defendants are sued in this case as 
endorsers on a note dated October 2,1908, which reads as folW 

3—2271a 


id 
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‘ Baltimore, October 2, 1908. 

Four months after date, I promise to pay to the order of Blutheu- 
thal k Bickart. incorporated, Six hundred dollars, at their office, 
with interest from date at 6 per cent, per annum, value received. 
(Signed) B. F. CORNWELL.” 

The endorsers on that note are Thomas F. McNulty, W. F. Car- 
son, John J. Allen, William Stockman and Fred Schafhirt. 

You will observe that two of these parties to this note are not sued 
in this action, Cornwell, the maker of the note, and McNulty, an 
endorser; so, that, no matter what their legal obligation may be, as 
parties to this note you have nothing whatever to do with it. The 
only parties to this action are Carson, Allen, Stockman, and Schaf¬ 
hirt, and the plaintiffs. 

The defendants, as 1 have already said, are sued as endorsers. 
Now, the undertaking of all endorsers is to pay the note in case the 
maker does not pay, provided due diligence is had in the present¬ 
ment of the note and the demand for payment from the maker, and 
due notice of dishonor is given. Those are the conditions. So that 
is was incumbent upon the plaintiffs here to satisfy you, first, that 
Bluthenthal k Bickart, as alleged holders and payees of this note, 
are such holders and payees and that these defendants are the en¬ 
dorsers of this note, as alleged in the declaration; that the note was 
presented for payment, where payable, at maturity; that the maker. 
Cornwell, had no money there at the time of the presentment of the 
paper, and the demand of payment; and, finally that due 
33 notice of dishonor was given to each of these endorsers. 

The law presumes that every negotiable instrument is 
issued for a valuable consideration, and that every person whose sig¬ 
nature appears thereon has become a party thereto, for value. The 
plaintiffs here are entitled to the benefit of that presumption. 

The defense is that the note is without consideration, and therefore 
the burden is upon the defendants to establish the fact. In other 
words, as it is expressed in a prayer which I granted: 

“The burden is therefore upon the defendants in this case to show 
by a fair preponderance of evidence that the note in this case was 
without consideration, and that the plaintiffs knew said fact when 
they took the note.” 

The defense in this case is, as I have already stated, that this note 
is without consideration—not that these defendants did not endorse 
the note. That, they admit. But their contention is that they were 
accommodation endorsers for the payees of the note, the plaintiffs 
in this suit; that they signed it with the understanding, and upon 
the condition, that if thev would endorse the note they would not be 
held liable. 

The question arises, then, did they sign upon that condition, and 
did the plaintiffs in this suit assent to their endorsing this note upon 
such conditions. 

Testimony has been offered on behalf of the defendants for the 
purpose of showing that one, McNulty (who is an endorser upon this 
note, but is not sued, as I have already stated to you), was a collector 




w. A. CARSON ET AL. 


and representative of the plaintiffs, living in Baltimore, and 
14 that as such represented to these defendants that if thev 
i*i, f "'°" lcI sl £ n the note he would see to it that they were not held 
liable for the payment of the note; that he wanted them to sign the 
note as an accommodation for plaintiffs. 6 

The question presented is whether there was an understanding 
and agreement between McNulty and the defendants, that the? 
should not be held liable to plaintiffs. Tf that agreement was 

, was * e oondltlon upon which the defendants 
condition? * qUeStl0n 1 ^“ are the P ,nintiff3 bound by such 

That turns upon the question of whether McNulty had authority 
o speak for he pontiffs in that behalf. I have been handed a 
prayer upon that point which T will give to you but before doing 
that however I will call your attention to the thousand dollar note 
which antedated this note. 

The history of that note, in substance, is that it was given bv 
Burch who wanted to buy this place in Baltimore, and that these 

o^ en j. n i! S 4 W -r re .u en<1ors ' eI ?, upon that note : ‘bah at. that time, it was 
agreed that if they would endorse that note, they should be held 

harmless, and that, at that time. McNulty, was representing these 
plaintiffs. The note, however, was not payable to the plaintiffs, but 
they afterwards became the possessors of it; that is, thev became the 
endorsees of that note and the holders of it. The place that had 
been bought by Burch had, in the meantime, been sold, and $400 

paid on the note, reducing it to $600; and that note was held bv these 
plaintiffs. ,T 

The testimony tends to show that McNulty came here for 
the purpose of getting these men to endorse this $600 note, 
and said to them, in substance: Now, if you will endorse this 
note, the same conditions that attached to the thousand dollar note 
shall attach to this, that this note, when it was issued, canceled the 
balance due upon the thousand dollar note. 

Therefore, the Court instructs you that if you believe, upon all 

evidence, that Thomas F. McNulty, as the representative of the 
plaintiffs, and while acting within the scope of his authoritv as such 

Ii?^A en ^ J u* ve ’ . re( l ues ted the defendants to endorse the note for 
$1000, which is mentioned in the evidence for the plaintiffs and 
stated to them that, said endorsement was a mere matter of form 
and that he would see that they should not lose anything by so en¬ 
dorsing, and that they did thereupon endorse the note, relying 
upon said statement and in compliance with said request, and that 
thereafter, while said note was held bv the plaintiffs and after the 
amount due thereon had been reduced to $600, McNulty, in the per 
formance of his duty and within the scope of his authority as col¬ 
lar for the plaintiffs, requested the defendants to endorse said 
$600 note, and stated to them that such endorsement would be upon 
the same condition as those upon which they had endorsed the 
thousand dollar note, and that in compliance with said request and 
relying upon said latter statement, the defendants did endorse said 
$600 note, your verdict should be for the defendants. 



20 


BLUTHENTHAL A BICKART, INC., V8. 


So that, gentlemen, if you find from the evidence that McNulty 
did make these representations, that does not determine, in itself, the 
liability of these defendants. You may find that he made 

36 these representations which it is claimed that he did make, 
and you may also be satisfied that these defendants signed 

the note in good faith upon the conditions named by McNulty; but 
that does not necessarily bind the plaintiffs. If McNulty was speak¬ 
ing simply for himself, and not as agent or representative of the 
plaintiffs, they are not bound by it, notwithstanding he may have 
misled these defendants. 

So that the question you must then ask is: “Were these representa¬ 
tions made, and did the defendants rely upon them in good faith 
and endorse the note with the understanding that they were not to 
be held liable in any way upon the note; and, secondly, did the 
plaintiffs in this suit assent to that arrangement? 

It is not necessary to show that they expressly said to him, “You 
may go over to Washington and say so-and-so to these men.” If his 
relation to the plaintiff was such that, in coming here and transact¬ 
ing that business, you are satisfied from the evidence that he was 
acting within the scope of his authority, then they would be bound; 
but if you do not find anything in this evidence to justify you, in 
your judgment, in concluding that he was acting for the plaintiffs 
here, or that he was authorized by the general nature and scope 
of his authority, to do and say these things, then you must return 
a verdict for the plaintiffs. But, if, on the other hand, you find 
that he was acting within the scope of his authority in what he said 
and did you must return a verdict for the defendants. 

If you find that he was not acting within the scope of his au¬ 
thority, then you will return a verdict against the defendants, other¬ 
wise for the defendants. 

37 Agency, as you will understand, is a representative rela 
tion; it is where one person acts for, or represents another 

person by authority. As the term is used in the law of principal 
and agent, it is defined in this way, as “a relation which results 
where one party, called the principal, (in this case the plaintiff) 
authorized another, called the agent, to act for him in business deal¬ 
ings with third persons.” 

Agency arises usually from a contract, either expressed or implied. 
I have already called your attention to the fact that it is not neces¬ 
sary to establish an agency by express authority. It may be im 
plied from the facts and circumstances of the case. 

A person who assumes to act as agent for another may impliedly 
warrant that he has authority to do so. If he has not such au¬ 
thority, he renders him«elf personally liable to one who deals with 
him in good faith, in reliance upon that warranty. 

In other words, if McNulty came here and made these representa¬ 
tions, assuming to act for these plaintiffs, he warranted that he had 
authority to make such representations; and if he did make them 
with such authority, then the defendants are not bound under this 
contract. If he had such authority, the plaintiffs are bound thereby 
and it would be your duty to return a verdict against them. But 
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if he had no such authority, ho himself would be liable to the de¬ 
fendants. With that, however, you have nothing to do. 

I have called your attention, in this general way, to the matter 
} bringing before you to some extent the nature of the testimonv 
you have to consider. 

^ To conclude, the question you have to decide is simply this * 
Did these defendants sign this note as endorsers? If so 
are the plaintiffs bound by those conditions? If McNulty was au 
thonzed to speak for the plaintiffs in what he said to them, then 
they are bound. You verdict would be, in that view of the case 
for the defendants. If he had no authority to make such condi¬ 
tions, then these plaintiffs are not bound, in that situation of the 
case; and it would be your duty to return a verdict for the plaintiffs 
Now, gentlemen, when you retire to your room you will give this 
case \ ou- fair and impartial consideration, and bace your verdict 
solely upon the facts as they have come to you from the witnesses 

who have been before you; and upon the law as you have received it 
from the Court. 

I suggest that before you return to the court room you should 
select some one of your number to speak for you and announce 
your verdict as foreman of the jury. 

Thereupon counsel for the plaintiff made the following statement 
to the court: 

r / ^ HEATLEY: ^ would like to note an exception to the refusal 
of the Court to grant my motion to direct a verdict for the plaintiffs. 

1 also desire to note an exception to that part of your Honor’s 
charge in which you say that if the jury is satisfied that McNultv 
said it was a mere matter of form and no liability would attach to 
their signatures, they were bound by it. I desire to note an excep¬ 
tion on the ground that such statements would be too vague to be 
enforced and because it is in contradiction of a written in- 
39 strument, which is a liability in itself. 

The Court: I did not undertake to give the jury the exact 
language of this witness. J 

Mr. Wheatley : I am not aiming at the language. I am trying 
to get my exception to the principle underlying it which, in sub- 
stance says that McNulty said this was a mere matter of form and 
no liability would attach. 

The Court: In other words, that he wanted them to sign as 
accommodation endorsers for the payee. 

^ r ’ A J LEY ’ f° nr th prayer of the defendants was granted 
in modified form and I desire to note an exception to that, on the 

ground that such a condition of affairs would be too vague to be en¬ 
forced . 

Secondlv, the prayer, in its modified form, savs that if McNultv 
said that the endorsement was a matter of form and that they would 
not lose anything by it, and so forth, the defendants would not be 
liable. I desire an exception to that. 

I also desire an exception on the additional ground that the prayer 
as stated, would be a contradiction of the written instrument. 
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I desire also to note an exception to your Honors ruling on the 
ground that there is no proof of McNulty’s authority to make any 
statement of that kind; and on the ground that there is nothing here 
upon which the jury might imply authority. 

The Court: You may retire, gentlemen. 

Thereupon the jury retired to consider of their verdict and re 
turned into Court and rendered a verdict for the defendants which 
was duly entered. 

40 And thereupon the plaintiff by counsel duly presented to 
the said justice this bill of exceptions and prayed the court 
to settle and sign the same and make the same a part of the record 
which is accordingly done, nunc pro tunc, this 12th day of January 
A. D. 1911. 

THOS. H. ANDERSON, Justice. 


Memorandum. 

January 13, 1911.—Time to file transcript of record in Court of 
Appeals further extended to February 1, 1911, inclusive. 


Directions to Clerk for Preparation of Transcript of Record. 

Filed January 17, 1911. 

******* 

The Clerk of the Court will please include in the transcript of rec 
ord the following papers: 

1. Declaration filed April 13, 1909. 

2. Pleas, filed May 6th, 1909. 

3. Joinder of issue filed May 8th, 1909. 

4. Memorandum of verdict, October 6th, 1910. 

5. Judgment, appeal noted, bond to act as supersedeas fixed 
October 14, 1910. 

6. Memorandum of appeal bond filed and approved No- 
41 vember 8th, 1910. 

7. Time to submit bill of exceptions extended filed Nov 

21, 1910. 

8. Bill of exceptions submitted Dec. 14, 1910. 

9. Orders extending time to settle bill of exceptions from time to 
time, to Jan. 16, 1911. 

10. Order making bill of exceptions of record Jan. 12, 1911. 

11. Bill of exceptions filed Jan. 12, 1911. 

12. Time to file transcript extended from time to time to Febru 
ary 1st, 1911. 

13. This designation. 

H. WINSHIP WHEATLEY, 
Attorney for Plaintiff, Appellant. 
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42 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 41, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 51550 at Law, wherein 
Bluthenthal & Bickart, Incorporated, a corporation, &c., is plain¬ 
tiff and W. A. Carson, et als. are defendants, as the same remains 
upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and aARt • 
the seal of said Court, at the City of Washington, in said District 
this 30th day of January, 1911. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2271. Bluthenthal & Bickart, incorporated, a corporation, appel¬ 
lant, vs. W. A. Carson et al. Court of Appeals, District of Colum- 
bit. Filed Jan. 31, 1911. Henry W. Hodges, clerk. 


